
By Dr Jeannette Wibmer LLM, Badertscher

TECHNOLOGY
AND SCIENCE
Technology Agreements & Licensing:
How to Get lt Right

Speoking to Dr Jeonnette Wibmel we leorn how ICT ond tech componies
con get their ogreement controcts right, ín order lo ovoid problems in the
long run.

You odv¡se life science, lCT,

virtuol ond ougmenled reollty,
mic¡o- ond nonolechnology,
cryplocunency os well os olher
hlgh tech cllenls fn oll legol
oreos: how hove you seen
these oreos chonge over lhe
yeors wlth lhe developmenls of
differenl technology?

Swifzerlond is the 20th biggest
economy in lhe wodd
colculoled by its onnuol gross

domestic produci {GDP)
despite i1 only hoving 8.5

million inhobitonts, be¡ng lhe
sÞe of Virginio ond not being o
member of the Europeon Union.
It is lhe home of world leoding
universilies, such os the Swiss

iechnology lnstitules in Zurich

ond Lousonne, os well os Zurich

University, ond 70% of oll Swiss

students study ol o world top
200 Swiss university. Aport from
globolfy known multinotionols,
Swilzerlond oÍso hos strong
technology clusters w¡lh mony
successful ond innovotive smoll
ond medium-sized componies
in life sciences, lCT, olher
odvonced engineering, spoce-,
micro- ond nonotechnology,
cryptocunency ond blockchoin
technology sectors. The Swiss

economy is porticulorly strong
in new technologies such os

biotech, med-tech, fìn-tech,

cybersecurily, robolics, gome
ond enTertoinment softwo¡e,
industriol design ond services of
oll kinds, os well os forword ond
bockword verticol inlegrotion

of product developmeni,
morketing, commerciolisotion
ond logistics olong fhe volue
choin.

ln the legol lleld, this leods
lo more ond more inlricote
ogreemenls needed to
properly integrofe fhe different
roles ond duties of the vorious
ployeß involved in successfully
develop¡ng, scoling-up ond
bringing new producis ond
services to the globol morkel.
These iniricote ogreemenls moy
be less cotegorized into different
types of the some sort, i.e. oflen
must be build-up from scrotch
to implement oll peculioriiies of
lhe porticulor business cose ot
hond, i.e. without the use of ony
stondord form ogreements (see

below).

Whol is importonl lo loke into
occounl priorlo enlering lnto ony
lCf or olher technology reloled
ogreement ln Swllze¡lond ond
why is it imporlont for conlroct
porlles to get it righl?

The Swiss legol system
generolly imposes few stotutory
reslricl¡ons on controct porties

to ICT ond other lechnology
reloted ogreements. Howevet
during negotiolions before
the conclusion of ony new
ogreemenl, one controcl porty,
for e.g. the technology provider
or o dislribufor providing occess
to o porticulorly otiroctive
soles chonnel, moy hove more

exiensive knowledge lhon
ils conlroct portner oboul
lhe slrengfhs, weoknesses,
opporlunit¡es ond threots
offecling their porticulor
business relolionship. Ihe
other controct porty ihus risk
entering into o permonenÌ
binding coniroct without on
occurole prior ossessmenl
of relofed econom¡c ond
legol consequences. To

countericolonce this informolion
osymmetry, Swiss low imposes
certoin dulies of core ond
considerolion on conlroct
poriies of which pre-controctuol
informotion obligolions ore
poromount. One of the bosic
principles governing oll oreos
of Swiss prÍvote ond public low
ís lhe legol obligotion to oct in
good foith (Article 2 of the Civil

Code). ln o conlrocf negotiotion
situolion, both porties musl
negotiole with core ond
'toke into occounf oll relevont
circumstonces of the porticulor
business relolionship ot issue

with o view 1o discovering which
pre-conlrocluol disclosure
obligotions one porly hos to ils

prospective conlroct poriy os o
result of fhe obove informotion.
lo ihe extent ony porliculorities

ore relevonf to o counlerporty's
decision lo enterinlo o porticulor
lCï or olher technology reloled
ogreemenl bul ore not evident
for it when consulting ovoiloble
public sources, oll informolion
reveoled by the other porty
during lhe negoliolions must

be hue, foir ond complele
ond oll its negotiotion efforls
must be genuine ond in good
foith. Should o negoiiofion
counterporty foil to comply wilh
these obligotions it will become
lioble to the other porty for oll
domoges coused thereby,
inespective of whether the
controct of issue wos executed
or noi.

Whol 'boxes' must on lCl
ogreemenl llck fo ensure il is

o shong conhocl ond whot
ore lhe generol terms ond
condilions for dlfferenl types of
lCf componies' conhocls?

Few sloiutory restrictions exisl in

Swifzerlond which mondotorily
limil controct porlies' obiliiies 1o

defìne their business relolionship
os they wish. This opprooch,
comb¡ned with lhe foct thot
Switzerlond is o neutrol couniry
w¡th o legol system bosed on
lhe principles of goodJoith
deoling belween reosonoble
people (os oforementioned),
is the reoson why Swiss low is

regulorly chosen to govern
internotionol business controcts.
ICT ond other technology
controcls ore no excepiion
to lhis rule. This controctuol
freedom in principle olso opplies
1o slondord form ogreements
under Swiss low.

However, for stondord form
ogreemenls ond ogreements
which olso embody generol
terms ond condilions (ie, pre-
defìned stondord clouses
uniloïerolly prepored by one
porty), fhe Federol Supreme
Court hos developed specifìc
rules os lo how lhey should
be odopted to become
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binding ond how lhey should
be inlerpreTed under generol
Swiss coniroci low principles. ln

2012, o resfolement of Article
I of the Unfoir Competition
Acl (UCA) come into effect
on top, which mondotorily
limits lhe use of certoin generol
ierms ond condilions deemed
to be obusive os o result of
iheir limitotion of consumers
stolutory rights in business-lo-
consumer {B2C} controcts.
This revision does noI usuolly
opply io business-to-bus¡ness
(B2B) relotionships for which ihe
cose low on the odoplion ond
interpretotion of generol lerms
ond condil¡ons developed
before ihe rewording of Ariicle
I UCA coniinues fo opply.
Nevertheless. slondord form
ogreements ore regulorly used
moslly in B2C relotionships here.
Foreign counterporlies willing
fo use their sfondard form
ogreemenls or generol terms
ond conditions in Swiizerlond for
consumers or lheir Swiss business
portneß ore well odvised to
firsl consull wifh o Swiss lowyer
to ovoid unwelcome surprises

regording their effecliveness
here, os well os to oscertoín
thot such generol terms ond
conditions ore volidly odopted
by the counterporly here.

An incorporotion of generol
lerms ond conditions moy be
regorded os involid {ie, non-
binding ond non-enforceoble)
if o controct porty connoi
produce cleor evidence
lhot the generol lerms ond
conditions were noled,
underslood ond occepted by
the other porty. Unusuol clouses
in generol terms ond condilions
{for e.9., clouses which devioTe

from Swiss low) con be non-
binding ond unenforceoble if

they ore not properly broughi
lo the ottenlion of the olher
porty. The counterporty using

lhem musl, Therefore, direct Ihe
other porly specificolly to these
rules ond be oble to prove this

with suitoble documenlolion
{for e.9., by highlighting them
in bold or plocing lhem close to
lhe counterporty's signoture).
Thus, both conlroct porties

should ensure lhof importont
clouses (for e.9., lhose
regording liobility limitoiions or
ploces of jurisdiction) ore listed

in individuol controcluol clouses
specifìcolly ogreed between
lhem ond in unilolerolly pre-

determined ond often smoll-
print generol ferms ond
condilions should olso obsioin
from liobility woiven for gross

negligence of unlowful inlent
for bofh B2B ond B2C controcts.

Are lhere diffe¡enl types of
slondord ogreements ¡n lhe
obove ICT ond olher hlgh tech
flelds?

The Swíss ICT Associotion ond
the Swiss Associolion for ICT and
Online Service Providers offer
o list of model controcTs only
lo their members, including:
o service controct for ICT

plonning ond consulting; o
softwore license ond o softwore
escrow ogreemenl; o soflwore
moinienonce conlrocl; o
systems iniegrotion coniroct;
o conlroct for lhe supply of
inlegroted lT syslems; o softwore
work controcl; o hosling services
controcl with o softwore license;
o conlroci for ihe provision of
hosfing services; o conlroct for
the conception ond reolizotion

of o web opplicotion; on
oulsourc¡ng conlroct; o cloud
infroslructure os o service

conlrocT {looS}; o cloud services

softwore os o service (SooS),

ond o cloud services plotform

os o service (PooS) conlroct
ond on order processing

ogreement. Howevet none of
these model controcis con be
omended io loke inlo occounl
further specifics of the porticulor

lCï controct ol hond. As o
resuli of this inflexibility, Swiss ICT

service providen usuolly work
wilh their own ioilored ICT B2B

controcls here which they then
vory from customer to customer.

ln oddition, Swiss legol tech
componies such os e.g. Legorlis

offer help to odminister such
custom mode ond often even
loilored ICT conlrocts pre- ond
postexecution.

ll is, iherefore, possible for o
foreign counterporty 1o likewise

use its foreign custom mode
stondord form ICT ogreemenls
or generol terms ond condilions
in Switzerlond. Poromount ¡s

in such coses, lo hove them
reviewed under Swiss low ond
odopted to mondotory Swiss

lowond ils proclice beforehond
in order to ovoid unwelcome
surprises. Otherwise, o Swiss court
moy noi only fìnd single clouses

of generol terms ond condilions
for ICT or olher technology
ogreements void {ie, non-
binding ond unenforceoble),
bul even hold, thoi ombiguous
generol terms ond cond¡i¡ons

must, even if not null ond void
from lhe outsei, be interprefed
to the dissdvontoge of their
oulhor here in Switzerlond. LM
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{LSE}, Attorney ol low ond
portner with the Zurich ond
Zug bosed low fìrm Bod-
ertscher Altorneys {https://
www.bJegol.ch/home), hos
over 20 yeors of experience
in privote proctice os inter-
noTionol business ond lP com-
merciqlisotion lowyer. She
odv¡ses corporote clients ond
enlrepreneurs moinly in ihe
life science, lCT, virtuol ond
ougmented reolity, micro-
ond nonotechnology, cryp-
tocunency os well os other
high tech f,elds, in porticulor
regording the commercioli-
zotion of innovoiive develop-
ments through joint ventures,
technology tronsfer ononge-
ments, licensing, distribution
ond olher ollionces bosed on
comprehensive strolegic in-
lellectuol property develop-
ment, protecÌion, morkeling
ond enforcement concepts
os well os venture copitol ond
growth fìnoncings including lP

due diligence exominolions
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